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Income-tax Department
Edited

by

Stephen G. Rusk

Sanford & Brooks Company, as agent for the Atlantic Dredging Company,
was engaged, during the years 1913 to 1916 inclusive, in dredging a part of the
Delaware river, under a contract with the United States. In carrying out
this contract the company sustained losses in each year, the total loss for
the four years aggregating $176,271.88. These losses were deducted from
gross income in the company’s federal income-tax returns during the four
years in the following amounts:
1913..............................................................
1914..............................................................
1915..............................................................
1916..............................................................

$ 28,241.03
68,117.81
69,705.15
10,207.89

$176,271.88
Late in the year 1915 the company learned that “certain vital representa
tions, on the faith of which the contract had been accepted, were untrue.”
Thereupon, the company stopped the work, and in 1916 brought suit against
the government for the losses under the contract and for the profits that would
have been realized on the basis of a contract subsequently made. The court
of claims gave a judgment in favor of the company for the actual losses it
sustained on the ground that “it was simply compensatory” of the cost of the
work of which the government received the benefit. This decision was later
confirmed by the United States supreme court, and the company received in
1920 the $176,271.88, with interest.
The commissioner held that this $176,271.88 was taxable income in 1920,
presumably upon the assumption that the amount was the recovery of losses
previously deducted from taxable income. A pertinent fact to keep in mind
at this time is that the rates of taxation in 1920 were very much greater than
they were in the years 1913 to 1916.
The taxpayer contended that the amount received to cover losses did not
come within the meaning of the term “taxable income” and, therefore, no
tax was assessable in 1920, and offered to file amended returns for the years
1913 to 1916 inclusive, restoring to gross income the losses deducted and paying
the additional taxes that would result from such restoration.
These divergent views were considered by the court of claims, and the deci
sion was rendered in favor of the taxpayer, reversing the decision of the board
of tax appeals. Judge Northcott of the court of claims rendered a dissenting
opinion and it is presumed that the decision will be appealed.
The arguments of the court are most interesting, and as the question at
issue is one frequently met a thorough reading of the case is recommended.

SUMMARY OF RECENT RULINGS
The legal reserve of a stock life-insurance company, employing the level
premium plan, is held to constitute capital for excess-profits-tax purposes.
(District court of the U. S., eastern district of Virginia. Atlantic Life Insur
ance Company v. C. L. Moncure.)
The refund of an overassessment for 1918 is held not barred by the statute
of limitations, where a general claim for refund was filed, within the statutory
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period, subsequent to such period being amended to cover a request for special
assessment, the validity of the latter being upheld inasmuch as the facts indi
cated that the commissioner completely understood the taxpayer’s real grounds
for refund. (U. S. district court, western district of New York. Art Metal
Construction Company v. U. S. of America.)
A business college is held entitled to “nominal capital” classification for
1917, and to “personal service” classification for 1919, 1920 and 1921. (U. S.
circuit court of appeals, fourth circuit. Strayer's Business College, Inc., v.
Commissioner.)
The taxpayer’s claim that a partnership closing inventory was overstated is
held not established by the evidence. (U. S. circuit court of appeals, fourth
circuit. W. W. Guy, administrator of the estate of A. Blanton, v. Commissioner.)
The assessment and collection of taxes for 1916 and 1917 are held barred by
the statute of limitations, more than five years having elapsed from the dates
of filing the returns, waivers filed being held invalid because filed too late.
The assessment and collection of tax for 1918 are held not barred because made
within the statutory period as extended by a valid waiver. (U. S. district
court, middle district of Tennessee. Columbian Iron Works v. Lee Brock,
collector.)
Dividends credited to stockholders on a corporation’s books under an under
standing that they would not be paid until funds were available and paid to all
but the majority stockholder in the year declared, are held to be income to such
stockholder in the year credited, in the absence of evidence easily obtainable
by him as to whether such dividends were actually available. (U. S. circuit
court, fourth circuit. W. B. Brooks v. Commissioner.)
Commissioner’s disallowance of a claim for refund of manufacturer’s excise
tax on carburetor controls, primers, and gas strainers and air pumpsis approved,
it being held that the taxpayer did not sustain the burden of proof of establish
ing that any of the manufactured articles were sold for use other than as auto
mobile accessories. (U. S. court of claims. The Imperial Brass Mfg. Com
pany v. The United States.)
The compensation received by an attorney as counsel for the Des Moines
Board of Waterworks Trustees is held not exempt from tax, it appearing from
the findings of fact by the board that the attorney was also engaged in the
practice of his profession so that he did not act as a state officer or employee.
(U. S. circuit court of appeals, eighth circuit. David H. Blair, commissioner, v.
Mary J. Byers, executrix of the estate of H. W. Byers, deceased.)
The value of real estate in Missouri owned by a decedent resident thereof,
such real estate under state law being held not subject to the payment of
the expenses of his estate should be excluded from his gross estate pursuant
to section 402 (a) of the 1918 act which provides for the inclusion of the value
of real property only when subject to such payment and to certain other
charges. (U. S. circuit court of appeals, eighth circuit. Noah Crooks,
commissioner, v. Benjamin Harrelson, et al.)
A deductible loss was sustained in 1919 by the taxpayer in the amount of
the difference between the March 1, 1913, value of stock held by it in another
corporation and the total net proceeds of that stock realized in 1919 upon the
dissolution of the corporation. (U. S. circuit court of appeals, ninth circuit.
Walville Lumber Company v. Commissioner.)
A percentage of profits from the operation of a plantation set aside under an
agreement to pay the manager a portion of the profits if, over a 10-year period,
they amount to a specified amount, is not deductible by the owner on the cash
basis.
Accrued charitable pledges are not deductible by a taxpayer on the cash
basis.
Profit on the sale in 1929 of a half interest in real estate acquired subsequent
to March 1, 1913, should be based on cost, and not on the price paid for the
other half interest by an individual taken in as a partner.
Taxpayer’s computation of profit from sale of personalty disallowed for
lack of evidence. (Court of appeals, District of Columbia. P. L. Mann v.
Commissioner.)
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